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OPINION AND ORDER

The appellant has petitioned for review of an initial
decigion, issued May 16, 1990, that sustained the agency’s
action removing him from the position of Manager, Civil
Aviation Security Field Office, effective January 10, 1990.
For the reascns discussed below, we GRANT the appellant’s
petition, AFFIRM tbe initial decision as modified bky this
Opinion and Order, and MITIGATE the removal action to a

demotion.



BACKGROUND

The agency based its removal action on three charges of
misconduct: Engaging in conduct resulting in & conflict of
interest; accepting gratuities; and falsifying time and
attendance records. Agency File, (A.F.), Tak 6. With the
exception of one of the five specifications of falsification,
all of the allegations of misconduct stemmed from the
appellant‘s actions as the Team Leader of an inspection,
conducted in August 1988 under the agency’s Civil Aviation
Security National Airport Inspection Program (CASNAIP), at the
Luis Muficz Marin Airport, San Juan, Puerto Rico.

In its conflict of iﬁterest charge, the agency alleged
that the appellant directed that the team’s 1leodging
arrangements in San Juan be made at a Travelodge hotel
controlled by a personal friend of his, Mr. Tony Santana, who
also controlled Airport Aviation Services (AAS), the firm
responsible for security at the airport being inspected. The
administrative judge found that the reservations were made, at
the appellant’s direction, by Victor Leon, an AAS corporate
officer and a friend of the appellant, even though the Lead
Agent at the agency’s San Juan office had recommended other
lodging arrangements. The administrative judge further found
that the appellant’s actions constituted a conflict of
interest, or at least the appearance of a conflict of
interest. In sc finding, she acknowledged that AAS could not
be fined directly by FAA for security deficiencies discliocsed
during the CASNATP inspection, but stated that it would



cbviously be beneficial to AAS to pass inspection since its
employer, the air carrier, could be fined for any AAS
vioclation. The administrative judge also rejected the
appellant’s argument that thié charge could not be sustained
because the agency had not submitted any evidence of its
standards of conduct. She found that such evidence was not
required because the agency had not cited the standards of
conduct in its notice of proposed removal or decision letter,
and because the standards of conduct were public information
contained in the Code of Federal Regulations.

The charge of accepting gratuities included two
specifications., The agency first alleged that the appeilant
accepted a wrist watch from the Travelodge management without
paying for it. The appellant testified that a dress watch,
worth $280, was taken from his hotel room at the Travelodge
vhile he was preparing for the CASNAIP inspection, and that he
reported the incident to the hotel managasment. It was
undisputed that the hotel manager, at Tony Santana’s
direction, replaced the watch with a new one cos‘i:ing $275.
Crediting testimony indicating that the appellant eithexr knew
or should have known that the hotel would not be reimbursed by
ites insurance carrier for the cost of the replacement watch,
+he administrative Jjudge found that the appellant hkad
improperly accepted a gratuity from Santana.

The second specification ©f accepting gratuities
concerned the appellant’s five~day stay at the Travelodge, on

personal time, after completion of the CASNAIP inspection.



Although the appellant was charged $55 per night for lodging
while on official government business, he was charged only
$27.50 per night during his personal stay, pursuant to a
personal notation on his bill by Tony Santana. The normal
room rate was $73.00 per night.

The appellant stated that he recalled thinking that he
had gotten a2 ~good deal,” but that he did not notice the
notation on the bill Ly Mr. Santana. A.F., Tab 7B. The
administrative judge found, however, that the appellant must
have been aware that he was receiving a substantial reduction
from the government rate, which is in turn generally lower
than the commercial rate. She therefore found that the
appellant had received a gratuity as charged.

The charge of falsifying time: and attendance records
inciuded five specifications: That the appellant reported
elght hours of overtime for August 28, 1988, and three hours
of overtime for August 29, 1988, when he did not in fact work
the hours c<laimed; that he submitted time and attendance
reports showing himself in a duty status on September 1 and 2,
1988, and rasceived compensation therefor, when he was in fact
on vacation; and that he falsely showed himself in a duty
status for three hours on January 10, 1989, during which time
he was attending a funeral.

The appellant admitted that he did not work any overtime
on August 28. He claimed, however, that he worked eight hours
of overtime on Sunday, August 21, and listed the time on a

subsegquent tim2 report so that he would not have teo amend his



earlier time report. A.F., Tab 7B.1 The administrative judge
found this explanation inplausible, since the weekend of
Auqust 20-21 fell in the middle of a pay period, and there was
thus no reason for the appellant not to¢ have simply reported
overtime worked on August 21 on the correct time and
attendance report.2

The appellant acknowledged that his time and attendance
report, which showed him in a duty status on Septewber 1 and
2, 1988, was inconsistent with his travel voucher, submitted
September 12, which showed him on annual leave on koth days.
Althéugh the formal CASNAIP inspection ended on August 31, the
appellant claimed that he returned to the airport on September
1 to return his rental car and to conduct a final “look arocund
inspection" at the terminal area, and that he then returned to
the hotel and started working on his inspection report. A.F.,
Tab 7B. He admitted that he did not work ¢n Septembher 2, and
said that the contrary entry on his timesheet was an innocent
oversight.

The administrative Jjudge noted that the appellant’s
confiicting entries fox September 1 constituted the third
instance of inaccurate .me reporting within the space of five

days. She found his expilanation to be implausible, givea his

experience with time and attendance procedures as a supervisor

1 He said he also worked overtime on Saturday, August 20, for
which he never claired cowmpensation. See id.

2 The matter of the three hours of overtime claimed for August
29, 1988, is discussed helow.



and as a time and attendance clerk for his office, and
concluded that the appellant submitted a false report with the
intent to defraud the government. The administrative Zjudge
similarly f;:und the admittedly incorrect entry for September 2
to¢ be a deliberate falsification, finding it inherently
improbable that an individual with several years experience as
a supervisor and investigator, plus experience as a police
officer, could forget so much factual information within the
space of two weekr

The appellant ;. itted that he should have taken three
hours of annual leave on January 10, 1989, in order to attend
a funeral, and said his failure to do so was an oversight on
his part. The administrative judge found this explanation
implausible in light of the undisputed testimony of the time
and attendance clerk that she gave the appellant a written
reminder about taking leave for that date.

After f£inding that the agency had sustained its charges
of misconduct, the administrative Jjudge considered the
appellant’es allegation of race discrimination based on .
disparate treatment, which she found to be unsupported kecause
the vhite employees cited were not shown tc have been charged
with similar offenses. The administrative judge <then
considered and rejected several additional affirmative
defenses raised by the appellant: (1) That the agency had
delayed unduly in proposing the adverse action; (2) that the
agency failed to afford him a fair opportunity to defend
hinmself at the oral reply; (3) that the agency failed to



respend fully and in a timely fashion to his discovery
requests; (4) that agency officials engaged in prohibited ex
parte communications with the deciding official; and (5} that
the agency submitted inflammatory material in its response to
the Boara‘s Acknowledgment Order, which portrayed the
appellant in a bad light. Finally, the administrative judge
found that the removal penalty was within %the bounds of
reasonableness.

In his petition for review, the appellant questions the
sufficiency of the evidence with respect to each of the
charges and specifications sustained against him, and asks for
reversal or mitigation of the removal penalty on the follcwing
additional grounds: (1) That the agency could not sustain its
charges of a conflict of interest and acceptance of gratuities
without introducing into evidence its written standards of
conflict, and proving that his conduct violated those
standards; (2) that the agency’s failure to comply fully with
his discovery requests denied him evidence to support his
allegation of disparate treatment; (3) that the administrative
judge erred in finding no evidence of discrimination; and (4)
that the deciding official’s decision to remove him was the

roduct of another official’s improper influence rather than

of the deciding official’s own independent judgment.3 In

5 The Board will not undertake a full review of the record to
consider a party‘s mere disagreement with the ~fdministrative
judge’s factual findings and credibility determinztions, where
the administrative Jjudge properly evaluated the evidence in
accordance with the standards set forth in Hillen v.
Department of the Army, 35 M.S.P.R. 453, 458 (1987). See



addition, the appellant has submitted what he characterizes as

new and material evidence ~- a state avency decision granting

hin unemployment benefits. 4

ANATLYSIS

The agency .was not required to introduce jinto evidence its
ethical standards of conduct,

The appellant contends that the charges of conflict of
interest and acceptance of a gratuity should not have been
sustained because the agency failed to introduce into evidence
the specific standards of conduct which he supposedly

violated. BAs the administrative judge pointed out, however,

Jeffers v. Veterans Administration, 40 M.S.P.R. 567, 570-71,
aff’d, 892 F.24 105C (Fed. Cir. 1989) ({(Table), cert. denied,
110 8. Ct. 1815 (19%0); Weaver v. Department of the Navy,
2 M.S.P.R. 129, 133-34 (1980), review denied, 663 F.2d4 613
(9th Cir. 1932) (per curiam). Our review of the initial
decision, in light of the objections raised by the appellant
in his petition for review, persuades us of the propriety of
the administrative Jjudge’s factual <findings, and the 1legal
conclusions she drew therefrom, in sustaining the
specifications of falsifying time and attendance records, with
the exception of the thres hours of overtime on August 29,
1988 (discussed subsequently in this opinion and corder). We
similarly find that the administrative judge properly found
that the appellant failed to establish his affirmative
defenses that he was discriminated against because of race or
that he was prejudiced by the agency’s delay in bringing an
adverse action.

4 The Board has held that decisions by state unemployment
tribunals constitute evidence worthy of consideration, but
that such decisions are not binding on the Board. Herring v.
U.5. Postal Service, 40 M.S.P.R. 342, 346 (1989)}. The state
agency decision here has little probative value kecause the
statutory standard applied by the state agency -~ whether the
employee was discharged for deliberate misconduct in willful
disregard of the employer’s interest -- is very different from
+he statutory standard applicable to the Board’s decision --
whether the removal action was for such cause as would promote
the efficiency of the service. In addition, the state
decision contains very little factual or legal analysis. We
therefore find that it does not warrant a different outcome
than the one reached by the administrative judge.



the agency did not charge the appellant with violating its
standards of conduct; it charged him with specific behavior
that it characterized as constituting a conflict of interest
and the acceptance of a gratuity. See A.F., Tab 6. Contrary
to the appellant’s unsupported assertion, there is no
requirement that an employee must violate a specific written
policy before he can be disciplined under chapter 75. The
sole criterion under chapter 75 is that the adverse action be
#for such cause as will promote the efficiency of the
service.” See 5 U.5.C. § 7513(a); Goode v. Defense Logistics
Agency, 31 M.S.P.R. 446, 449 (1386) (the efficiency of the
service is the ultimate criterion for determining both whether
any disciplinary action is warranted and whether a particular

penalty may be sustained).5

The agency failed to establish a conflict of interest by a
preponderance of the evidence,

The appellant contends that there was nothing inherently
improper in arranging for lodging for himself and the members
of his inspection team at Mr. Santana’s hotel, noting that the

agency did not claim that the accommodations at the Traveloedge

5 gven if proof of the agency’s standards of conduct had been
required, the administrative judge could properly have taken
official notice of them because they are published in the Code
of Federal Regqulations. See 5 C.F.R. § 1201.64; Gilliam v.
Department of Commerce, 6 M.S.P.R. 57, 59 (1981) (since agency
circular was not published in the Code of Federal Regulations,
its issuance or revocation was & matter for evidentiary
proof). As we discuss below, the appellant’s acceptance of a
reduced room rate from Mr. Santana violated applicable
requlations and satisfied the efficiency of the service
criterion.
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were unsuitable. He also points out that Flor Ramos, the head
of the agency’s local security office, has also been friendly
with Mr. Ssantana’s general manager, and has also reserved
rooms at Mr. Santana’s Travelodge for agency employees, In
sustaining the charge, the administrative judge stressed Mr.
Ramos’s testimony that he has never directed the agency’s
lodging needs to Mr. Santana’s Travelodge when the airport
security operations of Mr. Santana’s other company were being
inspected.

To prove the existence of a conflict of interest, an
agency must establish that its employee was acting in two
separate capacities, at 1least one of which involved his
official duties, and that the nature of his interests or
dutieé in one capacity had a ”direct and predictable effesct#
on his interests or duties in his other capacity. See Lane v.
Department of the Army, 19 M.S.P.R. 161, 162 (1984); Deal v.
Department of Justice, 11 M.S.P.R. 370, 372 (1982) (employee’s
private business was so closely related to the duties imposed
by his Federal employment as tc give rise to a prohibited
conflict of interest); State v. Reddick, 230 Neb. 218, 430
N.W.24d 542, 545 (1988) (a conflict of interest denotes a
situation that is »inherently <conducive teo divided
loyalties”) . To prove the existence of an appearance of a
conflict of interest, an agency mnust show that the
individual’s interests or duties in one capacity would

#reasonably create an appearance” of having an effect on his
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interests or duties in the other capacity. See Lane, 19
M.5.P.R. at 162-63.

In sustaining the agency’s charge of a conflict of
interest in this case, the administrative judge found that
#the appellant’s conduct did create a conflict of interest or
at least an appearance of a conflict of interest.” Iaitial
Decision at 6. Proof of an appearance of a conflict of
interest is insufficient where the agency, as here, charges an
employee with an actual conflict of interest. Id. at 1e62.
The agency’s charge can therefore be sustained only if it
provéd the existence of an actual conflict of interest.

As a government employee in need of lodging for himself:
and his team members while performing duties away from hkis
usual post of duty, the appellant’s interest was in procuring
suitable accommodations at a reasonable cost and at a
convenient location. As Team Leader of the CASHAIP
inspection, the appellant’s duty was teo conduct a rigorous and
impartial inspection of operations at the San Juan airport,
including the security system operated by AAS. We fail to sse
how az;ranging for and being a guest at Mr. Santana’s hotel, at
the customary rcom rate an? level of accommodations for
government lodging, would have a #direct and predictable
effect” on the ability of the appellant, or his team members,
to conduct a rigorous and impartial imnspection of the
operations of Mr. Santana’s security firm.

If there was an actual conflict of interest in this case,

it lay in the conflict inherent in conducting a ragulatory
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inspection of a friend’s business operations. The agency did
not charye the appellant with a conflict of interest for
failing to recuse himself from participating in the CASNAIP
inspection, however, or with conducting that inspection in a
biased manner. Since the Board is required to review the
employing agency’s action solely on the grounds invoked by the
agency, Gottlieb v. Veterans Administration, 39 M.S.P.R. 606,
609 (1989), we cannot sustain a charge of a conflict of

interest.

The agency proved that the appellant received an improper gift
or_gratuity by accepting a reduced room rate.

The Qffice of Personnel Management (OPM) has mandated
that Federal executive agencies issue regulations governing
their employees’ ethical obligations regarding conflicts of
interest and standards of conduct. 5 C.F.R. Part 735. Part
735 prescribes the minimum standards that such regulations
must meet, including the following standards regarding the
acceptance of gifts and gratuities:

Except asg provided in paragraphs (b) and (f) of this

section,;® an employee shall not solicit or accept,

directly or indirectly, any gift, gratuity, favor,
entertainment, loan, or any other thing of monetary

value, from a person who:

{1) Has, or is seeking to obtain, contractual or
other business or financial relations with his
agency;

(2) Conducts operations or activities that are
regulated by his agency; or

& None of the exceptions of subsections (b) and (f) are
apnlicable to the facts of this case.
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(3) Has interests that may be substantially

affected by the performance or ncnperformance of

his official duty.
5 C.F.R. § 735.202¢(a). The Department of Transportation’s
regulation concerning gifts and gratuities is virtually
identical to section 735.202(a), except that it also
proscribes the acceptance of food or lodging from the listed
persons. 49 C.F.R. § 99.735-9.

It was undisputed that Hﬁ. Santana controlled the company
responsible for security at the Luis Mufioz Marin Airport, that
the appellant was the leader of the FAA inspection tean
checking the adequacy of security at that airport, and that,
at Mr. Santana’s direction, the appellant was charéed only .
half the government rate for his five-day personal stay at Mr.
Santana’s hotel following the completion o0f the CASNAIP
inspection. The appellant argues that it was not improper to
accept a gratuity from Mr. Santana because only the air
carrier was directly regulated by and subject toc fines imposed
by the agency. We concur with the administrative judge that
Mr. Santana had an obvicus interest in having his security
company pass muster in the FAA inspection, because the
disclosure of deficiencies could Jjeopardize <he firm’s
contract with the air carrier. Under these circumstances, we
conclude that Mr. Santana was & person who #conducts
operations or activities that are regulated by the agency,”
and that he ~*ha[d] interests which may be substantially
affected by the performance or nonperformance of ([the

appellant’s) official duty.” The appellant’s acceptance of a
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reduced room rate at Mr., Santana‘’s hotel therefore violated 5

C.F.R. § 735.202(a) and 49 C.F.R. § 95.735-9.7

The agency failed ©o prove that the wrist watch agcepted by
the appellant constituted an improper gift or qratuity.

The evidence cited by the administrative judge shows that

the hotel was not legally bbli.gated to replace the appellant‘s
watch, and that the appellant had no sound basis for his
stated belief that the 1loss was covered by the hotel’s
insurance. See Initial Decisicn at 7~10. It was undisputed,
however, that a watch was missing from the appellant’s hotel
room, and that the hotel replaced it with a watch of
approximately egual value. .

Since the loss and replacement of the watch resulited in
no net gain to the appellant, we conclude that the replacement
vatch would constitute an improper gift or gratuity only if

the hotel would not have replaced the watch but for the

7 We further find <that, even in the absence of these
regulations, there was an adegquate nexus between the charged
conduct and the efficiency o¢f <the service to warrant
disciplinary action. An adverse action promotes the
efficiency of the service when the grounds for the action
relate to either an employee’s ability to accomplish his
duties satisfactorily or to some other legitimate government
interest. Hatfield v. Department of the Interior, 28 M.S.P.R.
673, 675 (19895). Accepting a gratulity from somecone whese
business operations are subject to inspection by the agency
could underumine the agency’s interest in assuring that its
enployees refrain from actions that might result in or create
the appearance of loging complete indepandence and
impartiality in its inspection activities. See Xrbec V.
Department of Transportation, 21 M.S.P.R. 239, 242-44 (1984)
(the acceptance of food, travel, and lodging from a receipient
of agency grants, by an employee with responsibility for
monitoring agency grants, reflected negatively on the agency
and undermined agency counfidence in the employee’s integrity),
aff’d, 770 F.2d 180 (Fed. Cir. 1985) (Table).
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appellant’s position with the FAA. The evidence on this point
was inconclusive. The appellant testified that Gil Diaz, the
residant manager of the hotel, told him that Mr. Santana was
very upset because the watch had been taken from an FAaA
employee. Initial Decision at 8~9. Mr. Diaz said in his
statement that it is hotel policy to replace missing and
stolen items in order to keep a good customer. A.F., Tab 7C.
Although he was unaware of any other similar incidents during
his employment with the hotel, Mr. Diaz said that he would
take the same course of action in the future if he thought a
theft claim was true. Id. Fernando Jaubert, the general
manager, said in his statement that he approved the
replacement of the watch because he knew the appellant and did
not guestion his integrity. Id. Mr. Jaubert recalled only
one other incident in which a guest reported a missing item, a-
ring valued at $300-400. Unlike the present case, the missing
ring was reported to the police and to the insurance carrier,
which agsumed responsibility for reimbursing the guest.8

Under the existing record, we find that the agency failed
to prove by a preponderance of the evidence that it was the
appellant’/s status as an FAA employee, and not some other
factor, that impelled the hotel to replace the missing watch.

We therefore conclude that the replacement watch did not

constitute an improper gift or gratuity.

8 fThe record does not reflect whether Mr. Jaubert was
personally acguainted with the individual who lost ¢he ring.
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The adgency failed to prove that the appellant did not work
three hours of overtimz on Auqust 29, 1988,

In his written statement given to agency investigators,
the appellant said he worked the three hours overtime reported
on his timesheet for Monday, August 29, but he could not
recall whether he worked the overtime on that date, or on
Monday, August 22. A.F., Tab 7C. Two team members, Elkins
and Gallatin, testified that they recalled seeing the
appellant onre evening at the airport, but neither coculd recall
whether this occurred on August 29. The appellant testified
that, upon hearing Gallatin‘s testimony, he remembered that
his conversation with Gallatin occurred after the team picnic
on August 28, and that he worked the overtime on August 2%, as
reported. The administrative judge found the appellant’s
sudden recollection tc be ~*convenient,” and coacluded that
there was #*no evidence” to support his claim of three hours of
overtime. Initial Decision at 13.

The agency has the burden to prove each of its charges
and specifications by a preponderance of the evidence. See 5
C.F.R. § 1201.56(a) (1) (1ii). The apparent basis for this
specification ¢f mnmisconduct were the statements by teanm
membexrs Coghill and Elkins that they did not recall seeing the
appellant working overtime at any time during the CASNAIP
inspection. See A.F., Tab 7¢.° If unrebutted, these
statements may have met the preponderant evidence standard.

They were rebutted, however, not only by the appellant’s

9 The statements obtained from the cther two team members,
gallatin and Flores, did not address this issue. See id.
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testimony, but by the corroborating testimony of Elkins and
Gallatin, that they had a conversation with the appeilant at
the airport during the evening hours. The testimony of Elkins
was particularly inportant, because it contradicted his
earlier written statement that he did not recall seeing the
appellant at the zirport on any ewvening. Based on all the
evidence of record, we conclude that the agency failed to
prove that the appellant d4id not work three hours of overtime

on August 29, 1988,

The_appellant fajled to establish that the deciding official’s

decigion to remove him was the product of ancther cfficial’s
improper 1nfluenc.e.

William Jaillet, the appellant’s immediate supervisor,
was both the proposing and deciding official in the rewoval
action against the appellant.lo The appellant alleges that
the actual decision to remove the appellant was made, not by
Jaillet, but by Jaillet’s superior, Raymond Salazar, Manager
of the FAA Civil Aviation Security Division. In support of
this contention, he cites Mr. Jaillet’s testimony that he
discussed the appellant’s case with Salazar, and that Salazar
concurred with Jaillet’s Jjudgment that removal was the
apprepriate penalty. Hearing Tape No. 6 (April 18, 19990).
Mr. Jaillet further testified that, had Mr. Salazar not
concurred with his own judgment, he would not have decided to

remove the appellant. Id. The appellant also cites Mr.

10 1¢ is not error for the same individual to act as both the
proposing and deciding official in arn adverse action. See
Belanger v. Department of Transportation, 16 M.S.P.R. 304, 309
(1%83).
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Jaillet’s action rating the appellant’s performance as fully
successful for the one-year period ending July 31, 1989, and
thereafter authorizing a merit pay increase, as evidence that
Mr, Jaillet would not have decided to remove the appellant but
for Mr. Salazar’s influence. -

The Board has held that <there is no statutory or
regulatory prohibition against ex parte communications between
the proposing and deciding officials or any other officials or
persons during the agency’s decision-making process. Appling
v. Socizal Security Administration, 30 M.S.P.R. 375, 381
{(1986). The ultimate decision must bhe made by the deciding
official, however, not by some other individual. C¢f. Andersen
v. Department of State, 27 M.S.P.R. 344, 350-51 (1985) (in a
performance-based action, it 1is the deciding official’s
independent Jjudgment on the merits that is reguired by
statute, regulation, and judicial precedent), aff’d, 790 F.2d
91 (Fed. Cir. 1986) (Takle).

We by no means approve of Mr. Jaillet’s statement that he
would not have exercised his independent judgment had his
supervisor expressed a contrary cpinion. The appellant has
failed to establish, however, that Mr. Jaillet’s judgment in
fact differed from that of Mr. Salazar. Mr. Jaillet testified
at length of how he applied each of the Douglas factorsl! to
the facts of the case, and why he ultimately decided that

remcval was tlic appropriate penalty. See H.T. No. 3 (April

il see Douglas v. Veterans Administration, 5 M.S.P.R. 280,
305-06 (1981).
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18, 1990). REe alsc testified that Mr. Salazar told him that
the decision was his (Jaillet’s) to make. We do not find the
favorable performance rating given the appellant by Jaillet,
or the merit pay increase resulting f£from that rating, to
indicate that Jaillet thought remcval was inappropriate. The
appellant was not removed for unsatisfactory performance of
his job duties; he was removed for misconduct. We accordingly
conclude that the decision to remove the appellant was made by
Mr. Jaillet, not by Mr. Salazar.
‘he appellant ed t
Qs.m;p_li._y__;_full o th_n_ls_mw&_ﬂgnmmmgms
to support his allegation of dispa

The appellant asserts in his petition for review that,
during the lLzaring, the agency repre.entative stated that, in
addition to the disciplinary actions the agency disclesed in
the discovery process, the agency had “produced” either 30 or _
36 additional adverse actions. The agency has denied this
allegation in its response to the petition for review.

The appellant has not cited to any particular portion of
the hearing transcript tc support his allegation. We decline .
to review the entire hearing record, cowprising 30 auvdio
tapes, to determine if any reference was made to 30 or 326
other disciplinary actions, and, if so, what the sicnificancs
of these cases might be. The appellant has simply referred to
no record evidence to support his claim in this regard. The
appellant’s mere disagreement with the administrative judge’s
findings and credibility determinations does not warrant full
review of the record by the Board. See Eikenberry V.
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Department of the Interior, 37 M.S.P.R. 438, 442-43 (1988%)
(exceptions without specific record citations ané persuasive
argument of error are insufficient to alter the administrative
judge’s findings and will not be considered); Weaver v.
Department of the Navy, 2 M.S.P.R. 129, 133 (1980} (the
petitioner must identify the specific evider;ce in the record
which demonstrates the error), review denied, 669 F.2d 613

(3th Cir. 1982) (per curiam).

Removal exceads the bounds of reasonableness under _the
circumstances of this case.

The Board will generally review an agency-imposed penalty
only toc determine if the agency considered all the relevant
factors and exercised managemant discretion within tolerable
limits of <reasonableness. See Douglas v. Vsterans
Administration, 5 M.S.P.R. 280, 306 (1981). However, when the
¢Jency’s acticn is based on multiple charges, some of which )
are not sustained, the Board will carefully consider whether
ithe sustained charges merit the penalty imposad by the agency.
See id. at 308.

Here, we have not sustained the conflict of interest
charge, one of the two specifications of the charge of
accepting gratuities, and one specification of the charge of
falsifying time and attendance records. While the sustained
charges are serious, we find that the mitigating circumstances
in thiec case reguire a lesser penalty than removal. The
appellant has 17 years of service with many commendations, and

no prior disciplinary actions. The record contains no
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indication that the appellant falsified his CASNAIP inspection
report or that the agency found it necessary to re-inspect the
airport. 1In addition, one of the factors relied upen by the
deciding official was the *notoriety of the offense since the
employees in San Juan were aware of the watch and the hotel
reservations.” Reliance on this factor was improper, as we
have determined that these two specifications of misconduct
cannot be sustained. Finally, the amount of the gratuity
accepted by the appellant was substantially lesazs than the
agency charged. Under all these circumstances, we find that
the maximum reasonable penalty that could be imposed is a
demotinr to the next highest nonsupervisory pesition for which
the appellant is rgualified. See Davis v. Department of the
Treasury, 8 M.S8.P.R. 317, 320-21 (1981) (when the Board finds
a penalty excessive, the penalty specified by the Board is not
necessarily the one that, in the Board:s view, is %best,” or
#most reasonable,” but rather the mzaximum penalty the Board
would find {~ be within The parameters of reasonableness).
QRDER

We CRDEAR the agency to cancel the appellant’s remcval and
to replace it, effective Jaruvary 10, 1990, with a demotion to
the next highesﬁ nonsupervisory position for which the
appellant is qualified. See Kerr v. National Endowment for
the Arts, 726 F.2d 730 (Fed. Cir. 1984). The agency mnust
accomplish this action within 20 days of the date of this

decisiocn.
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We also ORDER the agency to issue a check to the
appellant for the appropriate amount of back pay, interest on
back pay, and other bkenefits under the O0ffice ©of Personnel
Management’s re<ivt’.ations, no later than 60 calendar days after
the date of this decision. We ORDER the appellant to
cooperate in good faith in the agency’s efforts tc compute the
amount of back pay, interest, and benefits due, and to provide
all necessary information the acency requests to help it
comply. If there is a dispute about the amount of back pay,
interest due, and/or other benefits, we ORDER the agency to
issue a check to the appellant for the undisputed amount no
later than 60 calendar days after the date of this decision.

We further ORDER the agency to inform the appellant in
writing of all actions taken to comply with the Board’s Order
and of the date on which the agency believes it has fully
complied. If not notified, the appellant should ask the
agency about its efforts to comply.

Within 30 days of the agency’s notification of
compliance, the appellant may file a petition for enforcement
with the regional office to resolve any disputed compliance
issue or issues. The petition should contain specific reasons
why the appellant believes that there is insufficient
compliance, and should include the dates and results of any
comnmunications with the agency about compliance.

This is the Board’s final decision in this appecal. Ses 5

C.F.R. § 1201.113(c).
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NOTICE TO APPELLANT

You have the right to request further review, as follows:

Discrimination Claims: Administrative Review

You may reyuest the Equal Employment Opportunity
Commission (EEOC) to review the Board’s final decision on your
discrimination claims. See 5 U.S.C. § 7702(b)(1). You must
submit your recquest to the EEOC at the following address:

Equal Erplcyment Opportunity Commission
Office of Federal Operations
P.O. Box 19848
Washington, DC 20036
You should submit your reguest to the EEOC no later than 30
calendar days after receipt of +this order by your
representative, if you have one, or receipt by vou personally,
whichever receipt occurs first. See 5 U.S.C. § 7702(b} {1).

Discrimination and Other Claims: Judicial Action

If you do not request review of this order on vour
discrimination claims by the EEOC, you may file a civil action
against the agency on both your discrimination claims and your
other claims in an appropriate United States district court.
See 5-U.5.C. § 7703(b)(2). You should file your civil action
with the district court no later than 30 calendar days after
receipt ¢f this order by vour represeﬁtaiive, if you have one,
or receipt by you personally, whichever receipt occurs £irst.
See 5 U.5.C. 8§ 7703(k)(2). 1If the action involves a claim of
discrimination based on race, color, religion, sex, national
origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of
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any regquirement of prepayment of fees, costs, or other
security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 794a.
Other Claims: Judicial Review
If you choose not to sesk review of the Board’s decision
on your discrimination claims, you may reguest the United
States Court of Appeals for the Federal Circuit to review the
Board’s final decision on other issues in your appeal if the
court has jurisdiction. See 5 U.S.C. § 7703(bj} (1). You must
submit vour request to the court at the following address:
United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than
30 calendar days after receipt of this order by your

represantative, if you have cne, or receipt by you perscnally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(1).

f%//f’%f

cbert E. Taylor
Clerk of the Board

FCR THE BOARD:

Washington, D.C.



SEPARATE OPINION OF
CHAIF#MAN DANIEL R. LEVINSON
CONCURRING-IN-PART AND DISSENTING-IN-PART
In
Fontes v. Department of Transportation
BNQ0752901008%

I join the majority's opinion, except its conclusion
that demotion is the appropriate penalty in this case.
In my view, the maximum reasonable penalty is removal.

As the majority recognizes, the sustained charges
are saerious. The government has a clear interest in
ensuring that its employees are not compromisced in the
performance of their duties as a result of any out.s‘;de
influences. Deal v. Department of Justice, 11 M.S.P.R.
370, 373 (1982). The appellant's acceptance of a reduced
room rate from an individual whose business operations
were subject to inspection by the agency was a serious
breach of the trust and responsibility placed in him by
the agency. Similarly, an employee's falsification of
time and attendance records is inherently destructive of
the agency's faith in his trustworthiness and honesty,
essential elements in the employer-employee relationship.
See Connett v. Department of the Navy, 31 M.8.P.R. 322,
328 (1986), arff’d, 824 F.2d 978 (Fed. Cir. 1987) (Table).
In addition, the agency was entitled <o hold the
appellant to a higher standard of conduct than other
enployees because of the supervisory nature of his

position. Jones v. Department of the Navy, 23 M.S8.P.R.

174, 175-76 (1984).



Contrary to the majority, I do not view the lack of
evidence that the appellant falsified his CASNAIP
inspection report relevant to the penalty. The appellant
was net charged with falsification of the report.
Further, the majority offers no support for the finding
that the amount of the gratuity accepted by the appellant
was substantially less than the agency charged.
Moreover, the appellant'’s argument on petition for review
was not that the gratuity was less than charged but
rather, that accepting a reduced room rate was not
intrinsically improper. Accordingly, considering all the
circumstances, I Dbelieve .that remcval 1is not an

unreasonable penalty.

__é_é&zm) DEG 2 3 1981
Daniel R. Levinson Date
Chairman




